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Abstract. The main purpose of current article is to analyze the measure taken in order to
successfully implement mediation in the Republic of Uzbekistan and identify areas in need of
further reform. This article reflects the existing situation on the implementation of the mediation
procedure in the Republic of Uzbekistan, reveals the existing legislative framework and draws
attention to the gaps.

The article reveals some problems of introducing mediation at the present stage of
development of society, briefly reveals the content of the law “On Mediation”, which regulates
relations connected with the use of mediation to disputes arising from civil law relations,
including in connection with business activities, as well as individual labor disputes and disputes
arising from family relations. This article also provides some recommendations for the
successful implementation of the institute of mediation in Uzbekistan, as well as the
popularization of this institution among the population.

In the article there is the recommendation to develop a strategy for the development and
promotion of mediation, to train all students of the jurisprudence in the “Mediation” discipline,
to identify commercial mediation as one of the training directions for mediators, to introduce
judicial mediation and to make the mediation procedure mandatory for a certain type of cases.

Keywords: mediation, Commercial mediation, Alternative method of dispute resolution,
in court mediation, Law of the Republic of Uzbekistan on mediation, The Singapore Convention
on Convention, The survey held by The World Intellectual Property Organization’s (WIPO)
Arbitration and Mediation Center (WIPO Center).

OTJINYUA N HEJOCTATKUA MEX/Y 3AKOHOM Y3BEKUCTAHA O

NMOCPEJHUYECTBE U MEXKXJIYHAPOJAHO-ITPABOBBIMU JOKYMEHTAMMUN

Almomauu}l. Ocnosnoti yeivio Hacmo,qu;eﬁ cmamvu AeaAemcia aHaius mep,
npeonpuHAmMbIX 0Jis1 YCneuno2o eHeopenus meouayuu 6 Pecnybnuxe Y3bexucman, u evisgnenue
obnacmeii, Hyx’COarUUXCcs 8 OalvHeliuem pegopmuposanuu. B oaunoi cmamve ompasicena
Cywecmeyrowas cumyayus no peaiuzayuu npoyeoypvl meouayuu 6 Pecnybnuke Y3bexucman,
packpslma cyuiecmeyroual 3aKoHO0O0amenvHas 6aza u 06pau;eHo 6HUMAHUE HA l’lp06€ﬂbl.

B cmamve packpvigaromcs Hekomopvie npoOnemvl  6HeOpeHus Mmeduayuu  Ha
COBPEMEHHOM omane pas3eumus 06%;66‘11’1661, Kpaniko packpbvleaemcsi codepofcaHue zakona «QO
Me()uauuu», pezyaupyrouieco OmMHOULEHUA, CEA3AHHblE C NPUMEHEHUEM Me()uauuu K cnopam,
BO3HUKArOwum U3 ZPGWCOGHCKO-I’ZPGGOBIJDC OMHOWGHML?, 6 mom 4yucire 6 CeA3U C
NPeOnpPUHUMAMENbCKOU 0esiMebHOCMU, d MAKH#Ce UHOUBUOYATIbHbIE MPYO08ble CHOPbl U CHOPbI,
B03HUKarwue us cemelnvix omuowenu. B oaunnot cmamve maxoice npuee()eubz HeKkomopble
peKOMeﬁdauuu no yCFZeWHOIZ peaiusayuu uncmumyma Meduauuu 6 YS6€KMCmaH€, a makoce
nonyJjspuzayuu 3moco uHcmunmynia cpedu HACENEHUA.

B cmamve dana pexomendayus pazpabomams cmpameuro pazeumus U NONYIapu3ayuu
Meouayuu, o6yuums 6cex CmyOoeHmos puouyecKux @axyibmemos oucyuniune «Meduayusy,
8b10EIUMb Kommepuieckoe nocpe()nuuecmeo KaK O00HO U3 Hanpaeﬂenud n0020moeKu
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Meouamopos, Hedpums Cy0eoHyio Meouayuio. u coelams npoyedypy meouayuu 0013amenbHol
07151 onpeodesieHHo20 8uda Oell.

Kntouegvie cnosa: HOCPeOHUUEeCmB0, Kommepueckoe nocpeoHUYecmso,
Anvmeprhamugnuiii. Mmemoo paspeuienusi cnopos, Ilocpeonuuecmeo 6 cyoe, 3axon Pecnyonuxu
Vabexucman o nocpeonuuwecmese, Cuneanypckas rongenyus o Koneenyuu, Hccnedosanue
Llenmpa apbumpadxca u nocpeonuuecmea Bcemupnoil opeanuzayuu UHMeNLIEKMYAIbHOU
coocmeennocmu (BOUC) [lenmp).

Introduction:

First off, we should know about the general essence and fist of Mediation and Mediation
law. It is not a mystery that mediation a form of alternative dispute resolution (thereafter written
in abbreviation: ADR). So, mediation law is a branch of legislation which refers to the regulation
of the relationship in mediation process. In brief:

“Mediation law refers to a form of alternative dispute resolution (ADR) in which the
parties to a lawsuit meet with a neutral third-party in an effort to settle the case. The third-party
is called a mediator. It is this person's job to listen to the evidence, help the litigants come to
understand each other's viewpoint regarding the controversy, and then facilitate the negotiation
of a voluntary resolution to the case. The purpose of mediation is to avoid the time and expense
of further litigation by settling a lawsuit early on in the process.”

The most common types of ADR for civil cases are mediation, settlement conferences,
neutral evaluation, and arbitration. Generally, ADR is any process for the resolution of a dispute
out of court. The simplest and most common form of ADR is direct negotiation, and this often
leads to a solution. Where direct negotiation does not resolve the dispute, a range of other
options may be available.

Furthermore, the following basic concepts are used in the mediation Law:

Mediation — a method of settling a dispute with the assistance of a mediator on the basis
of the voluntary consent of the parties in order to reach a mutually acceptable solution;

Mediator — a person engaged by the parties to conduct mediation;

Mediation agreement — an agreement of the parties to mediation, achieved as a result
of the use of mediation;

Agreement on the mediation procedure — the agreement of the parties, from the
moment of the conclusion of which the mediation procedure has been held;

Agreement on the use of mediation — an agreement of the parties, concluded before
the dispute arises or after it arises, about the need to resolve the dispute with the mediation
procedure.

In recent years, Mediation has been financially vital sector for the government. For
instance, “The mediation sector in the UK was estimated to be worth £17.5bn in 2020, and it is
estimated that mediation can save businesses around £4.6 billion per year in management time,
relationships, productivity and legal fees. Additionally, The mediation sector in the UK was
estimated to be worth £17.5bn in 2020, and it is estimated that mediation can save businesses
around £4.6 billion per year in management time, relationships, productivity and legal fees”.

For this reason, most of industrializing states which actually have been facing much more
civil and commercial cases in courts recently have to select the ADR for settling them. For
example, dispute resolution mechanisms can be arranged in a continuum. At one end are
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processes like which are formal, inflexible, and adversarial, and which depend on neutral third
parties to decide the outcome of the process, such as litigation in court, where the outcome is
decided by a judge. At the other end are increasingly informal, flexible, and consensual
processes such as mediation and negotiation. In these processes, the parties involved in the
dispute have greater control over the proceedings and the neutral party, if there is one, supports
the process but does not decide the outcome. The most commonly used alternative dispute
resolution (ADR) processes are arbitration and mediation.

Main body:

The following trends and innovations are apparent in the literature reviewed for the
report: “increasing interest in ADR generally, with governments in high- and low-income
countries strengthening and encouraging ADR; increasing interest in mediation, compared with
arbitration which appears to be becoming more formalised and may be losing some of the
features that distinguished it from litigation; global convergence on the Model Law developed by
the United Nations Commission on International Trade Law (UNCITRAL) to provide the basis
for harmonised national legal frameworks for ADR, with many countries either directly
implementing the Model Law or drawing on it; increased interest in ADR mechanisms located
wholly within the private sector, rather than being linked to the justice system; increased
recognition in some jurisdictions of traditional dispute resolution mechanisms and in opening up
a broader range of ADR mechanisms; and online dispute resolution opening up as a new area of
activity, which is still in its infancy but which is likely to grow with the continued growth of
online commerce”.

Now, I actually want to cite research over the topic how a mediation made a difference in
community as a whole. This research has been held by The World Intellectual Property
Organization’s (WIPO) Arbitration and Mediation Center (WIPO Center) in the last decade. The
first of all, we should know about the core conception and, of course exact objective of this
international research:

The World Intellectual Property Organization’s (WIPO) Arbitration and Mediation
Center (WIPO Center) designed the International Survey on Dispute Resolution in Technology
Transactions (Survey) to assess the current use in technology-related disputes of Alternative
Dispute Resolution (ADR) methods as compared to court litigation, including a qualitative
evaluation of these dispute resolution options.

The results of this Survey provide a statistical basis to identify trends in the resolution of
technology related disputes. Best practices emerge from the Survey which may help guide
intellectual property (IP) stakeholders in their dispute resolution strategies and this Report
concludes with a number of observations relevant to such strategies. The Survey Respondents’
needs identified also help inform the WIPO Center’s ADR services.

The Survey has been developed with the support of the International Association for the
Protection of Intellectual Property (AIPPI), the Association of University Technology Managers
(AUTM), the Fédération Internationale des Conseils en Propriété Industrielle (FICPI) and the
Licensing Executives Society International (LESI) in collaboration with in-house counsel and
external experts in technology disputes from different jurisdictions and business areas. Their
collective experience with disputes is reflected in the content, scope and structure of the
questionnaire; they also assisted in its distribution.
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Well, we had the idea of this universal survey’s objective to some extent. What about the
subject (in other words respondents) of the research?

393 Respondents from 62 countries completed the Survey. 63 Respondents from 28
countries complemented their written responses with a telephone interview. Respondents are
based in Europe, North America, Asia, South America, Oceania, the Caribbean, Central
America and Africa.

Respondents are law firms, companies, research organizations, universities, government
bodies or are self-employed. Respondents range from entities of 1-10 employees to entities of
more than 10,000 employees. Respondents are active in different business areas, including
pharmaceuticals, biotechnology, IT, electronics, telecom, life sciences, chemicals, consumer
goods and mechanical.

The following diagram supplies us with the data regarding the results oof this survey over
mediation:

Main Considerations When Negotiating Dispute Resolution Clauses

Costs
Time

Enforceability

Quality Qutcome (Including Specialization of
Decision-Maker)

Neutral Forum
Confidentiality

Business Solution

3%
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None in Particular (Standard Internal Practice) s

5%

Setting Precedent 6%

0% 10% 20% 30% 40% 50% 60% 70% 80%
Percentage of Respondents

® Intemational Agreements  mDomestic Agreements

Source: WIPO Arbitration and Mediation Center, International Survey on Dispute Resolution in Technology Transactions

94% of Respondents indicated that negotiating dispute resolution clauses forms part of
their contract negotiations.

The next stop upon the survey is “Choice of Dispute Resolution Clauses”

Court litigation was the most common stand-alone dispute resolution clause (32%),
followed by (expedited) arbitration (30%) and mediation (12%). Mediation is also included
where parties use multi-tier clauses (17% of all clauses) prior to court litigation, (expedited)

arbitration or expert determination.
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Respondents generally perceived a trend towards out-of-court dispute resolution
mechanisms.

The choice of arbitral institution broadly corresponds to the location of Respondent
headquarters.

Cost and time are the principal considerations for Respondents when negotiating dispute
resolution clauses, both in domestic and international agreements.

For international agreements, Respondents placed a higher value on enforceability and
forum neutrality than they did for domestic transactions. Enforceability also ranked as a
motivating factor among Respondents using court litigation and arbitration clauses. Finding a
business solution was an important factor for Respondents choosing mediation.

Eventually, last part of the survey is the possible procedure in alternative dispute
resolution and public court in comparison:

Relative Use of Court Litigation, (Expedited) Arbitration, Mediation, Expert Determination

Expodted Arbration> [ Court Litigation EOMIRACTIA
CExpert Detormination> | Foreign Jurisdiction
R = Court Litigation
Arbitration > Home Jurisdiction

CExpert Determination> [ Court Litigation ] [ Court Litigation ]

<g_;jp_;d,led m,@,_g_,;; (’AEEQJ) Foreign Jurisdiction Home Jurisdiction
Mediation NON-
CONTRACTUAL

Source: WIPO Arbitration and Mediation Center, International Survey on Dispute Resolution in Technology Transactions

In the main part of our article, we should talk about the differences and shortcomings
between the Law on Mediation of Uzbekistan and International Convention on Mediation (in
short: Singapore Convention).

The Singapore Convention on Mediation, formally the United Nations Convention on
International Settlement Agreements Resulting from Mediation which was adopted on 20
December 2018 and opened for signature on 7 August 2019, is an international agreement
regarding the recognition of mediated settlements.

Law of the Republic of Uzbekistan on mediation (adopted by the Legislative chamber
on June 12, 2018 and approved by the Senate on June 28, 2018) whose purpose is to regulate
relations in the field of mediation.

The advantages of this procedure include: saving time, money and emotional energy of
the parties to the dispute; individual approach to the procedure (the situation, organization, rules
and content of the procedure are determined by agreement of the parties); the mediator is focused
on finding a constructive solution and reaching a compromise; Mediation is conducted on the
basis of confidentiality and other principles.
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An accordance with Uzbekistan law system, Mediation is a relatively new phenomenon
for the Uzbek legal system and was officially introduced in 2018 with the adoption of the Law of
the Republic of Uzbekistan dated July 3, 2018 No. ZRU-482 “On Mediation”. In accordance
with this law, the mediation procedure is understood as a way to resolve disputes that have arisen
with the assistance of a mediator on the basis of the voluntary consent of the parties in order to
achieve a mutually acceptable solution.

Mediation is used only in the court of first instance until the court retires to a separate
(consultation) room for the adoption of a judicial act, as well as at the stage of execution of
judicial acts. Mediation can also be used in the process of considering a case in an arbitration
court before it makes a decision. This procedure is applied in pre-trial and out-of-court
procedures; judicial mediation has not been introduced into national legislation.

The Mediation Law contains a list of so-called “mediable” disputes, the categories of
which can be settled through the use of the mediation procedure, these include disputes arising
from civil legal relations, including in connection with the implementation of entrepreneurial
activities, as well as individual labor disputes and family disputes. disputes with the exception of
disputes affecting the interests of third parties or the public interest.

The Mediation is essentially a voluntary procedure, but certain legal norms provide for its
obligatory nature. Article 63 of the Law of the Republic of Uzbekistan "On investments and
investment activities” regulates that a dispute arising in connection with foreign investments and
investment activities of a foreign investor in the territory of the Republic of Uzbekistan is
resolved through negotiations. If the parties to an investment dispute cannot reach a settlement of
the dispute through negotiations, such a dispute must be settled through mediation. An
investment dispute that is not resolved through negotiations and mediation must be resolved by
the appropriate court of the Republic of Uzbekistan. Article 18 of the Mediation Law also
provides for the need to apply the mediation procedure by the state body itself, in the event of a
dispute with its participation.

One problem is that negotiations, formal and unaided, are by no means a guarantee of
success before resorting to some other, more formal and structured means of resolving disputes.
This may take the form of mediation or arbitration.

Any type of negotiation regularly requires the parties to compromise. This can cause
problems if both parties are uncompromising in their approach. In this case, a different ADR
method is usually required.

Formal negotiations entail costs. Moreover, if formal negotiations do not work out, the
parties may see it as a waste of time and money.

The pre-trial dispute resolution procedure is understood as the fixing in the contract or the
law of the conditions for sending a claim or other written notice from one disputing party to the
other, setting deadlines for a response and other conditions that allow resolving the conflict
without going to court.

Conclusion:

Ideally, the mediation procedure ends with the settlement of the dispute and the
conclusion of a mediation agreement by the parties. It is important to distinguish between the
legal consequences of concluding a mediation and court decision.
Mediation agreement Court verdict
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Out-of-court dispute settlement Judicial settlement of the dispute

Scope of application: civil legal relations, Scope of application: on disputes arising
entrepreneurial activity, individual labor from civil, family, labor, housing, land and
disputes, family legal relations other legal relations.

A mediation agreement can be concluded in | An amicable agreement can be concluded by
the court of first instance before the court is | the parties at any stage of civil proceedings

removed to a separate (deliberative) room and in the process of execution of a judicial
for the adoption of a judicial act (CPC RUz, | act (CPC RUz, art. 166)
art. 166)

Implemented by the voluntary consent of the | Approved by the court
parties

Establishment of separate terms 1 to 60 days | Time limits set by the court

When concluding a mediation agreement, When concluding a settlement agreement,

the state duty is refundable (LRU on state the paid state duty is not refundable (Civil

duty, art. 18, clause 9) Code of the Republic of Uzbekistan, Art.
131))

Legal Consequences: Legal Consequences:

Possibility of litigation The judge refuses to accept the application

for proceedings if a settlement agreement
was previously approved between the parties
(CPC of the Republic of Uzbekistan, Article
194, paragraph 2)

The court leaves the application without The court terminates the proceedings on the
consideration if a mediation agreement is case (CPC RUz, art. 124, p. 4.)

concluded between the parties (CPC RUz,
art. 122, p. 10%)

All in all, we should reformate some article of our law on mediation in some cases. And |
have suggested above some potential changes which could be taken and some possible
shortcomes of mediation in Uzbekistan.
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